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LAWYERS’ PRINCIPLES OF PROFESSIONALISM 

As a lawyer, I have dedicated myself to making our system of justice work fairly and efficiently 

for all. I am an officer of this Court and recognize the obligation I have to advance the rule of 

law and preserve and foster the integrity of the legal system. To this end, I commit myself not 

only to observe the Connecticut Rules of Professional Conduct, but also conduct myself in 

accordance with the following Principles of Professionalism when dealing with my clients, 

opposing parties, fellow counsel, self-represented parties, the Courts, and the general public. 

Civility: 

Civility and courtesy are the hallmarks of professionalism. As such, 

 I will be courteous, polite, respectful, and civil, both in oral and in written 

communications; 

 I will refrain from using litigation or any other legal procedure to harass an opposing 

party; 

 I will not impute improper motives to my adversary unless clearly justified by the facts 

and essential to resolution of the issue; 

 I will treat the representation of a client as the client’s transaction or dispute and not as a 

dispute with my adversary; 

 I will respond to all communications timely and respectfully and allow my adversary a 

reasonable time to respond; 

 I will avoid making groundless objections in the discovery process and work 

cooperatively to resolve those that are asserted with merit; 

 I will agree to reasonable requests for extensions of time and for waiver of procedural 

formalities when the legitimate interests of my client will not be adversely affected; 

 I will try to consult with my adversary before scheduling depositions, meetings, or 

hearings, and I will cooperate with her when schedule changes are requested; 

 When scheduled meetings, hearings, or depositions have to be canceled, I will notify my 

adversary and, if appropriate, the Court (or other tribunal) as early as possible and enlist 

their involvement in rescheduling; and 

 I will not serve motions and pleadings at such time or in such manner as will unfairly 

limit the other party’s opportunity to respond. 

Honesty: 

Honesty and truthfulness are critical to the integrity of the legal profession – they are core values 

that must be observed at all times and they go hand in hand with my fiduciary duty. As such, 

 I will not knowingly make untrue statements of fact or of law to my client, adversary or 

the Court; 

 I will honor my word; 

 I will not maintain or assist in maintaining any cause of action or advancing any position 

that is false or unlawful; 
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 I will withdraw voluntarily claims, defenses, or arguments when it becomes apparent that 

they do not have merit or are superfluous;  

 I will not file frivolous motions or advance frivolous positions; 

 When engaged in a transaction, I will make sure all involved are aware of changes I make 

to documents and not conceal changes. 

Competency: 

Having the necessary ability, knowledge, and skill to effectively advise and advocate for a 

client’s interests is critical to the lawyer’s function in their community. As such, 

 I will keep myself current in the areas in which I practice, and, will associate with, or 

refer my client to, counsel knowledgeable in another field of practice when necessary; 

 I will maintain proficiency in those technological advances that are necessary for me to 

competently represent my clients. 

 I will seek mentoring and guidance throughout my career in order to ensure that I act with 

diligence and competency. 

Responsibility: 

I recognize that my client’s interests and the administration of justice in general are best served 

when I work responsibly, effectively, and cooperatively with those with whom I interact. As 

such, 

 Before dates for hearings or trials are set, or if that is not feasible, immediately after such 

dates have been set, I will attempt to verify the availability of key participants and 

witnesses so that I can promptly notify the Court (or other tribunal) and my adversary of 

any likely problem; 

 I will make every effort to agree with my adversary, as early as possible, on a voluntary 

exchange of information and on a plan for discovery; 

 I will attempt to resolve, by agreement, my objections to matters contained in my 

opponent's pleadings and discovery requests; 

 I will be punctual in attending Court hearings, conferences, meetings, and depositions; 

 I will refrain from excessive and abusive discovery, and I will comply with all reasonable 

discovery requests; 

 In civil matters, I will stipulate to facts as to which there is no genuine dispute; 

 I will refrain from causing unreasonable delays; 

 Where consistent with my client's interests, I will communicate with my adversary in an 

effort to avoid needless controversial litigation and to resolve litigation that has actually 

commenced; 

 While I must consider my client’s decision concerning the objectives of the 

representation, I nevertheless will counsel my client that a willingness to initiate or 

engage in settlement discussions is consistent with zealous and effective representation. 
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Mentoring: 

I owe a duty to the legal profession to counsel less experienced lawyers on the practice of the law 

and these Principles, and to seek mentoring myself. As such:  

 I will exemplify through my behavior and teach through my words the importance of 

collegiality and ethical and civil behavior; 

 I will emphasize the importance of providing clients with a high standard of 

representation through competency and the exercise of sound judgment; 

 I will stress the role of our profession as a public service, to building and fostering the 

rule of law; 

 I will welcome requests for guidance and advice. 

Honor: 

I recognize the honor of the legal profession and will always act in a manner consistent with the 

respect, courtesy, and weight that it deserves. As such, 

 I will be guided by what is best for my client and the interests of justice, not what 

advances my own financial interests; 

 I will be a vigorous and zealous advocate on behalf of my client, but I recognize that, as 

an officer of the Court, excessive zeal may be detrimental to the interests of a properly 

functioning system of justice; 

 I will remember that, in addition to commitment to my client's cause, my responsibilities 

as a lawyer include a devotion to the public good; 

 I will, as a member of a self-regulating profession, report violations of the Rules of 

Professional Conduct as required by those rules; 

 I will protect the image of the legal profession in my daily activities and in the ways I 

communicate with the public; 

 I will be mindful that the law is a learned profession and that among its desirable goals 

are devotion to public service, improvement of administration of justice, and the 

contribution of uncompensated time and civic influence on behalf of those persons who 

cannot afford adequate legal assistance; and 

 I will support and advocate for fair and equal treatment under the law for all persons, 

regardless of race, color, ancestry, sex, pregnancy, religion, national origin, ethnicity, 

disability, status as a veteran, age, gender identity, gender expression or marital status, 

sexual orientation, or creed and will always conduct myself in such a way as to promote 

equality and justice for all. 

Nothing in these Principles shall supersede, supplement, or in any way amend the Rules of 

Professional Conduct, alter existing standards of conduct against which a lawyer’s conduct might 

be judged, or become a basis for the imposition of any civil, criminal, or professional liability. 
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ERISA, Anti‐subrogation, and Collateral 
Sources (SIL210112) 
 

Agenda 
 

1. What are collateral sources (10‐15 mins) 

a. 52‐225a (collateral source recovery) 

b. 52‐225b (defining collateral sources) 

c. How are collateral source reductions treated in CT (Madsen v. Gates, 85 Conn. App. 383, 

390 n.4, 857 A.2d 412, 418 (2004))  

2. Subrogation rights in CT (10‐15 mins) 

a. Define subrogation 

b. 52‐225c – CT’s anti‐subrogation statute covers insures 

3. ERISA 29 USC 1001 et seq (10‐15 mins) 

a. Definition 29 USC 1002 

b. Employer‐sponsored health plans 

c. ERISA pre‐emption – preempts state law (e.g. CT anti‐subrogation statute) 

d. ERISA health policies typically contain contractual right to subrogation 

4. Marciano (Conn. 2016)   (10‐15 mins) 

a. No collateral source reduction  

5. Kelly v Annunziata Non‐ERISA health policy with contractual right of subrogation, pre‐empted by 

CT anti‐subrogation statute 

6. Q&A (10 mins) 
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JOHN C. PITBLADO 

Shareholder 
Hartford 
860.392.5024 
 
jpitblado@carltonfields.com 

John Pitblado has extensive experience 
representing the insurance industry – with a focus 
on commercial, financial, title, and cyber lines – 
from complex claim investigations, to coverage and 
other corporate litigation, including class 
action, ERISA, bad faith, statutory unfair 
insurance and trade practices, RICO, fraud, and 
misrepresentation claims.  John also has 
experience handling regulatory matters, including 
market conduct examinations and complaints before 
state insurance regulatory authorities. 
 
In addition, John specializes in commercial 
premises liability defense and indemnity issues, 
particularly for the sports and entertainment and 
educational institution industries.  John has 
handled numerous high profile, high-value matters 
for concert and sports venues, prep schools, 
colleges, and universities.  
 
John regularly handles cases before Connecticut's 
state and federal trial and appellate courts, 
including matters on the complex litigation 
docket, and in bankruptcy court. In addition, he 
handles cases in numerous other state and federal 
trial and appellate courts as pro hac vice counsel, in pretrial 
proceedings, at trial, and on appeal. His extensive experience also 
includes alternative dispute resolution. He has represented insurance 
companies and other commercial clients in numerous private and court-
annexed mediations, appraisals, and arbitrations. 
 
John is a member of the firm’s Insurance Industry Group, Property 
Casualty, Real Property Litigation, and Privacy and Cybersecurity 
practice teams.  He counsels clients, speaks, and writes on a range of 
insurance issues, and is an editor of the firm’s  property casualty and 
reinsurance blogs. 
 
John has been recognized for his pro bono work, including civil rights 
matters, educational outreach in underserved communities, and 
representation of minor children subject to neglect and abuse petitions 
brought by the Connecticut Department of Children and Families (DCF) in 
Connecticut’s juvenile courts. Since 2013, John has served on the board 
of directors of Lawyers for Children America Inc., a nonprofit 

Credentials 

Education: 

 University of 
Connecticut 
School of Law 
(J.D., 2003)  

‐ Associate 
Editor, 
Connecticut 
Law Review 

 University of 
Vermont (B.A., 
1999) 

Admissions: 

 Connecticut 

 

Page 7 of 61



John C. Pitblado | January 8, 2021 Carlton Fields | 2 

 

organization providing legal representation to children subject to DCF 
proceedings. 
 
John is co-chair of the firm’s national Cannabis Group, with an emphasis 
on insurance issues in the cannabis space. 

Experience 

 Daconto v. Howard, 68 Conn. L. Rptr. 3, 2018 WL 7821676 (Conn. 
Super. Ct. Sept. 19, 2018) (granting summary judgment to insured 
client on premises liability claim arising from soccer-related 
traumatic brain injury claim). 

 Mason v. Liberty Mutual Ins. Co., 64 Conn. L. Rptr. 809, 2017 WL 
3481533 (Conn. Super. Ct. July 12, 2017) (granting motion to strike 
all counts against insurer staff counsel law firm on bad 
faith/subrogation/assignment of legal malpractice claim). 

 Snyder v. ACORD Corp., No. 1:14-cv-01736, 2016 WL 192270 (D. Colo. 
Jan. 15, 2016), aff’d, 684 F. App'x 710 (10th Cir. 2017), cert. 
denied, 138 S. Ct. 392 (Oct. 30, 2017). 

 McCaffree Fin. Corp. v. Principal Life Ins. Co., 811 F.3d 998 (8th 
Cir. 2016) (amicus) (drafted brief on behalf of amicus ACLI in 
support of prevailing party in excessive fee 401(k) dispute between 
plan sponsor and insurer) 

 Bozelko v. Webster Bank, N.A., 123 A.3d 1250 (Conn. App. Ct. 2015), 
cert. denied, 128 A.3d 954 (Conn. 2015). 

 Rochow v. Life Ins. Co. of N. Am., 780 F.3d 364 (6th Cir. 
2015) (drafted brief on behalf of amicus ACLI in support of 
prevailing party in participant denial of benefits disability 
claim) 

 Chen v. Hopkins Sch., Inc., 86 A.3d 482 (Conn. App. Ct. 2014). 

 Merrimon v. Unum Life Ins. Co. of Amer., 758 F.3d 46 (1st Cir. 
2014) (amicus counsel in support of appellant/cross-
appellee/prevailing party insurer in retained asset account class 
action against service provider/insurer). 

 Leimkuehler v. Am. United Life Ins. Co., 713 F.3d 905 (7th Cir. 
2013) (amicus counsel in support of appellee/prevailing party plan 
service provider in 401(k) fee dispute). 

 Nationwide Life Ins. Co. v. Haddock, 460 F. App'x 26 (2d Cir. 2012) 
(amicus counsel in support of appellant/prevailing party plan 
service provider in 401(k) fee dispute). 

 Nw. Mut . Life Ins. Co. v. Gil, No. 3:07-cv-00303, 2009 WL 276086 
(D. Conn. Feb. 5, 2009), aff'd, 351 F. App'x 515 (2d Cir. 2009). 

 Phones Plus, Inc. v. Hartford Fin. Servs. Grp., Inc., No. 3:06-cv-
01835, 2008 WL 11376616 (D. Conn. Sept. 30, 2008) (denying 
plaintiff’s motion to dismiss counterclaims in 401(k) fee dispute 
between plan sponsor and service provider). 

 Royal Indem. Co. v. King, 512 F. Supp. 2d 117 (D. Conn. 2007). 

 Nichols v. Salem Subway Rest., 912 A.2d 1037 (Conn. App. Ct. 2006). 
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 Waldman v. Jayaraj, 874 A.2d 860 (Conn. App. Ct. 2005), cert. 
denied, 882 A.2d 680 (Conn. 2005). 

Insights 

 "Sixth Circuit Weighs in on Coverage for Marijuana-related Property 
Loss," PropertyCasualtyFocus, Carlton Fields (October 29, 2018) 
(October 5, 2018) 

 "Eleventh Circuit Reverses Order Compelling Arbitration Between 
Non-Signatories," Carlton Fields Reinsurance Focus Blog (September 
26, 2018). 

 "New Opinions From Second and Sixth Circuit Courts Rock Phishing 
Loss Coverage Landscape," PropertyCasualtyFocus, Carlton Fields 
(July 16, 2018) 

 "Eleventh Circuit Affirms No Coverage Under Computer Fraud 
Provision of Insurance Policy," PropertyCasualtyFocus, Carlton 
Fields (May 11, 2018) 

 "Fidelity Coverage for Social Engineering Scams: The Ninth Circuit 
Upholds an Authorized Use Exclusion," PropertyCasualtyFocus, 
Carlton Fields (April 20, 2018) 

 "Phishing for Fidelity Coverage," Carlton Fields (February 2, 2018) 

 "Eleventh Circuit to Weigh in on ‘Business Email Compromise’ 
Coverage Under Fidelity Bond," Expect Focus Life Insurance (June 
2017). 

 Co-Author, "As TCPA Class Actions Soar, Issues Emerge in TCPA 
Coverage for Claims," PropertyCasualtyFocus (December 7, 2015). 

 Co-Author, "Hot Topics in Cyber Coverage," Carlton Fields on Cyber 
Podcast (October 2015). 

 Property Casualty Focus Blog 

 Co-Author, "Cyber Risk as a Regulatory Issue: Tales of Encryption," 
PropertyCasualtyFocus (February 2015). 

 Co-Author, "Life Insurer Prevails in First Circuit Appeal in ERISA 
Class Action Challenging Retained Asset Accounts," ABA Tort Trial & 
Insurance Practice (October 2014). 

 Co-Author, "First Circuit Finds for Life Insurer in ERISA Class 
Action Challenging Retained Asset Accounts to Pay Life Insurance 
Benefits," Carlton Fields Client Alert (July 2014). 

 Co-Author, "Connecticut District Court Again Certifies Nationwide 
Class in 401(k) Revenue Sharing Case," ExpectFocus, Vol. IV (Fall 
2013). 
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 Co-Author, "Seventh Circuit Rejects Novel DOL Position in Affirming 
Summary Judgment for Retirement Plan Service Provider in 'Revenue 
Sharing' Class Action," Carlton Fields Client Alert (May 2013). 

 Co-Author, "Second Circuit Vacates Class Certification Order in 
Long-Running ERISA Retirement Plan 'Revenue Sharing' Case," Carlton 
Fields Client Alert (February 2012). 

Speaking Engagements 

 "A Practical Look at Directors and Officers Insurance," Connecticut 
Legal Conference, Hartford, CT (June 11, 2018) 

 "Have You Been Robbed? Fidelity and Crime Insurance in a Nutshell," 
Connecticut Bar Insurance Association, Hartford, CT (May 8, 2017) 

 "Cyber Security, Wire Transfers, and Insurance," The Regulatory 
Fundamentals Group (February 28, 2017) 

 "Cybersecurity Issues for the Contract Examiner and Market Conduct 
Examiner," Career Development Seminar and Regulatory Skills 
Workshop, Insurance Regulatory Examiners Society, Scottsdale, AZ 
(August 8, 2016) 

 "Latest Developments in Cyber Risk," IRI Cybersecurity Forum 2016, 
Washington, D.C. (July 19, 2016) 

 "Fifty Shades of Indemnity," Connecticut Valley RIMS Chapter 
Meeting, Hartford CT (October 14, 2015) 

 "What Insurance Lawyers Need to Know About Claims Handling 
Software," ExecSense Webinars (July 7, 2011) 

 "What Insurance Lawyers Need to Know About the New Generation of 
Pollution Legal Liability and Related Environmental Insurance 
Policies and the Potential for Litigation Over Duty to Defend Under 
These Policies," ExecSense (December 3, 2010) 

  "The Instant Impact on Insurance Lawyers of Baker v. National 
Interstate Insurance Co. (Cal. Ct. App. Jan. 11, 2010) on Products 
and Completed Hazards Exclusions and Negligent Service Claims," 
ExecSense (February 5, 2010) 

Recognition 

 Connecticut Super Lawyers, Super Lawyers Magazine (2019–2020) 

 New England Rising Stars, Insurance, Super Lawyers Magazine  (2009–
2013) 

 Pro Bono Honor Roll, Connecticut Lawyer (2010) 

Professional & Community Involvement 

 American Bar Association  

‐ Co-editor, Class Action and Derivative Suits Quarterly 
Newsletter  
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 Connecticut Bar Association  

‐ Insurance Law Committee (2010–present) 

‐ Insurance Law Executive Committee, Secretary (2019-present) 

‐ Co-Chair, Appellate Committee, Young Lawyers Section (2007–2009) 

 Lawyers for Children America Inc.  

‐ Board of Directors (2013–present) 

‐ Interim Treasurer (2020-present) 

Court Admissions 

 U.S. Court of Appeals, First Circuit 

 U.S. Court of Appeals, Second Circuit 

 U.S. Court of Appeals, Tenth Circuit 

 U.S. District Court, District of Colorado 

 U.S. District Court, District of Connecticut 

 U.S. Supreme Court 
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Collateral Source Reduction, 
Subrogration, and ERISA

A look at the interplay of 

state insurance law and ERISA

on collateral source reduction

Presented by John Pitblado 

Carlton Fields, P.A.P.C. 1 State Street, Hartford CT 06103 860-392-5000 jpitblado@carltonfields.com
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Collateral Source Reduction
The right to collateral source reduction in Connecticut: Conn. Gen. Stat. sec. 52-225a 

• (a) In any civil action. . . resulting from … personal injury or wrongful death … and wherein liability 
is admitted or is determined by the trier of fact and damages are awarded to compensate the 
claimant, the court shall reduce the amount of such award . . . by an amount equal to the 
total of amounts determined to have been paid under subsection (b) of this section less the 
total of amounts determined to have been paid, contributed or forfeited under subsection (c) of 
this section, except that there shall be no reduction for . . . a collateral source for which a 
right of subrogation exists. . . 

• (b)  . . .  the court shall receive evidence . . .  concerning the total amount of collateral sources 
which have been paid for the benefit of the claimant as of the date the court enters judgment. . . .

• (c) The court shall receive evidence from the claimant and any other appropriate person 
concerning any amount which has been paid, contributed or forfeited  . . .  by, or on behalf of, the 
claimant or members of his immediate family to secure his right to any collateral source benefit 
which he has received as a result of such injury or death.
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Collateral Sources Defined

52-225b “Collateral Sources” defined

“Collateral sources” means any payments made to the claimant, or on his behalf, 
by or pursuant to: (1) Any health or sickness insurance, automobile accident 
insurance that provides health benefits, and any other similar insurance benefits, 
except life insurance benefits available to the claimant, whether purchased by him 
or provided by others; or (2) any contract or agreement of any group, organization, 
partnership or corporation to provide, pay for or reimburse the costs of hospital, 
medical, dental or other health care services. 

“Collateral sources” do not include amounts received by a claimant as a settlement.

Page 50 of 61



CT Anti-Subrogation Statute

Conn. Gen. Stat. § 52-225c – Connecticut’s Anti-subrogation Statute

Unless otherwise provided by law, no insurer or any other person providing 
collateral source benefits as defined in section 52-225b shall be entitled to 
recover the amount of any such benefits from the defendant or any other 
person or entity as a result of any claim or action for damages for personal 
injury or wrongful death regardless of whether such claim or action is resolved by 
settlement or judgment.
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Write-downs and the Madsen Exception
Conn. Gen. Stat. § 52-174 and the Madsen “write downs” exception

• Conn. Gen. Stat. § 52-174(b): “In any action to which this subsection applies, the total 
amount of any bill generated by such physician, [etc.] shall be admissible in evidence on 
the issue of the cost of reasonable and necessary medical care.  The calculation of the 
total amount of the bill shall not be reduced because such physician, [etc.] accepts less 
than the total amount of the bill or because an insurer pays less than the total amount of 
the bill.”  

• Madsen v. Gates, 85 Conn. App. 383, 390 (2004): No collateral source reduction for 
“write downs” …. “[U]nless the evidence shows a windfall recovery would otherwise 
result because statutory or contractual provisions prevent a medical provider from billing 
the patient for any uncovered excess, and no subrogation rights against the plaintiff 
could be exercised for the amount actually paid by the third party payer.” 
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ERISA
The Employee Retirement Income Security Act of 1974 (ERISA) 29 USC 1001 et seq

Originally created to protect pension plans, and create uniform law for multi-state plans

401(k) plans created a few years later 

Most employee benefits come within purview of ERISA, especially insurance benefits
- 401(k) 
- Life Insurance
- Health insurance
- Disability insurance

Most ERISA plans include an explicit right of subrogation 
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ERISA plans defined
Hartford Hosp. Med. Plan v. State Farm Mut. Auto. Ins. Co., 2010 WL 2365657 (Conn. Super. Ct. May 5, 2010) 

29 U.S.C. § 1002(1): “The terms ‘employee welfare benefit plan’ and ‘welfare plan’ mean any plan, fund, or program 
which was heretofore or is hereafter established or maintained by an employer….” 

“Here, the Plan explicitly provides that it is an ERISA plan, and, while that is not controlling, it also meets all the 
requirements of an ERISA plan, as it is: 

(1) a plan, fund or program; 

(2) established or maintained; 

(3) by an employer or employee organization; 

(4) for the purpose of providing certain benefits; 

(5) to participants or beneficiaries. 

Hartford Hosp Med. Plan, supra (citing Ed Miniat, Inc. v. Globe Life Ins. Group, Inc., 805 F.2d 732, 738, (7th Cir. 
1986).  
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ERISA preemption

ERISA preemption – very broadly pre-empts state law:

29 U.S.C. § 1144(a) “this chapter shall supersede any and all State laws insofar as they 
may now or hereafter relate to any employee benefit plan....”

Two prong analysis for preemption:
• First, preemption applies where a state law refers to ERISA plans in the sense that it acts 

solely upon such plans or depends upon the existence of an ERISA plan as an essential 
part of its operation. 

• Second, preemption applies even if a state law does not refer to ERISA but has a clear 
connection with a plan by mandating employee benefit structures and administration or 
by providing alternative enforcement mechanisms. ERISA preempts all state laws that 
relate to a benefit plan, not just state laws that purport to regulate an area expressly 
covered by ERISA.

Strohmeyer v. Metro. Life Ins. Co., 365 F. Supp. 2d 258, 260 (D. Conn. 2005)

Page 55 of 61



McCarran-Ferguson and ERISA “saving” and 
“deemer” clauses 

McCarran-Ferguson Act (15 U.S.C. § 1012)

(a) State regulation
The business of insurance, and every person engaged therein, shall be subject to the laws of the several States which relate to the regulation or taxation 
of such business.

(b) Federal regulation
No Act of Congress shall be construed to invalidate, impair, or supersede any law enacted by any State for the purpose of regulating the business of 
insurance. . . 

ERISA’s “deemer” clause:  Employee Benefit Plans are Deemed not to be engaged in insurance “Neither an employee benefit plan . . .  nor any 
trust established under such a plan, shall be deemed to be an insurance company . . . engaged in the business of insurance or banking for purposes of 
any law of any State purporting to regulate insurance companies, insurance contracts, banks, trust companies, or investment companies.”

29 U.S.C. § 1144(b)(1)(B)

ERISA’s “saving” clause:  Unless exempt from state regulation by deemer clause, state insurance regulation still controls “Except as provided in 
[the deemer clause], nothing in this subchapter shall be construed to exempt or relieve any person from any law of any State which regulates insurance, 
banking, or securities.” 

29 U.S.C. § 1144(b)(2)(A)

“These provisions “are not a model of legislative drafting.” FMC Corp. v. Holliday, 498 U.S. 52, 58 (1990) (Pennsylvania antisubrogation statute pre-
empted by ERISA)
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ERISA and CT anti-subrogation statute

Connecticut courts have held ERISA preempts CT anti-subrogation law:

Section 52-225c is Connecticut anti-subrogation statute which would prevent 
an ERISA health plan from independently pursuing its right of subrogation against a 
defendant, . . . § 52-225c is the type of state law contemplated by the U.S. Supreme 
Court which “might produce such acute, albeit indirect, economic effects, by intent or 
otherwise, as to force an ERISA plan to adopt a certain scheme of substantive 
coverage or effectively restrict its choice of insurers, and ... might indeed be pre-
empted under [29 U.S.C. 114(a)] 

Bonsanti v. Newman, 2006 WL 413011, at *3 (Conn. Super. Ct. Feb. 3, 2006)
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Marciano v Jimenez (Conn 2016)
Marciano v. Jimenez, 324 Conn. 70, 77, 151 A.3d 1280, 1284 (2016)

The Connecticut Supreme Court broadly reads the collateral source statute to mean that “when any 
right of subrogation exists, whether in full or in part, for a collateral source, [Connecticut’s collateral 
source statute] precludes the trial court from ordering any collateral source reduction at all.”  

In Marciano, an ERISA lien had been compromised prior to adjudication.  In other words, the insurer 
accepted less than the full amount, in compromise of its lien.  Nevertheless, the Court still held that 
a theoretical right of subrogation still existed, despite that the compromised lien extinguished any 
obligation by the injured plaintiff to pay back those medical bills after judgment.  

However, Marciano involved an ERISA plan, and thus there was no analysis of the impact of 
Connecticut’s anti-subrogation statute on the determination of whether the insurer had “any right of 
subrogation” because state law is pre-empted in favor of the terms of an ERISA plan.

Result: double recovery by injured plaintiff.  However, not a “windfall” per Madsen exception.
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Pending legislative response to Marciano: CT HB 5053 (pending 2020) [proposed changes 
in bold]

• [(A) a collateral source for which a right of subrogation exists, and (B) the amount] the 
amount (A) subject to a right of subrogation, (B) agreed upon in full satisfaction of 
any right of subrogation, (C) to which a right of subrogation has not been waived, 
limited or extinguished, or (D) of collateral sources equal to the reduction in the 
claimant's economic damages attributable to the claimant's percentage of negligence 
pursuant to section 52-572h.

• (b) Upon a finding of liability and an awarding of damages by the trier of fact and before 
the court enters judgment, the court shall receive evidence from the claimant and other 
appropriate persons concerning the total amount: [of] (1) Of collateral sources which 
have been paid for the benefit of the claimant as of the date the court enters judgment, 
(2) subject to a right of subrogation, (3) agreed upon in full satisfaction of a right 
of subrogation, and (4) to which a right of subrogation has not been waived, 
limited or extinguished.
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Kelly v Annunziata, 2019 WL 2303928 (Conn. Super. Apr. 16, 2019) (Noble, J.)

Injured Plaintiff’s bills paid under two insurance policies:

(1) a motor vehicle insurance policy containing a medical payments provision issued 

(2) a self-funded health plan governed by the Employee Retirement Income Security Act of 1974 (ERISA).

Both policies included subrogation rights.  

However, Defendant was only entitled to collateral source reduction for payments made under the auto policy, which 
is not subject to ERISA, and therefore subject to CT’s anti-subrogation statute, which supersedes the policy language 
purporting to create a right of subrogation.  

On the other hand, the health benefits paid under Plaintiffs’ employer-based health plan were governed by ERISA, 
which preempts the CT anti-subrogation statute, and therefore the policy’s subrogation rights controlled, barring 
collateral source recovery under CT statute.
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Q&A

Questions?

“[T]he law is an ass” In re Sawyer, 360 U.S. 622, 634 (1959)
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